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STATEMENT OF OPINION AND ORDER APPEALED FROM

Appellant Preserve the Dunes, Inc. appeals from the circuit S_ebdpc Opinion and Order

Denying Appeal dated October 5, 2006, denying Preserve the Dunes, <^S%pc appeal of Appellee

Michigan Department of Environmental DeQ\Ydipc January 18, 2006 decision to issue a renewal

permit to Appellee Technisand, Inc. to conduct sand dune mining in a critical dune area. The

lower S_ebdpc October 5, 2006 Opinion and Order, together with a statement that the transcript of

the hearing below has been ordered (as required by MCR 7.204(C)(2)), is attached hereto as

Exhibit A.
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STATEMENT OF JURISDICTION

Appellant Preserve the Dunes, Inc. has timely filed this Application for Leave to Appeal

in accordance with MCR 7.205. This Court has jurisdiction to grant leave to appeal from a final

judgment entered by the circuit court pursuant to MCR 7.203(B)(2) and MCL 600.308(2).
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STANDARD OF REVIEW

Appellant Preserve the Dunes, Inc. brought its initial appeal to the circuit court under the

authority of MCL 600.631. Courts review an agency decision under MCL 600.631 to determine

whether the QWU^Sipc decision, findings, rulings and orders were authorized by law. See

Michigan Waste Systems v Dept of Natural Resources, 147 Mich App 729, 736; 383 NW2d 112

(1986). An QWU^Sipc action in issuing a permit is unlawful and reversible by this Court when the

permit mYc [issued] in violation of a statute, [issued] in excess of the statutory authority or

jurisdiction of the agency, [issued] upon unlawful procedure resulting in material prejudice to a

`Qbdi# N_bO Yc QbRYdbQbi _b SQ`bYSY_ec%n Id.

Questions of law regarding the interpretation and application of a statute are subject to de

novo review by this Court. See Eggleston v Bio-Medical Applications of Detroit, Inc, 468 Mich

29; 658 NW2d 139 (2003). In order to determine whether the Appellee Michigan Department of

Environmental DeQ\Ydipc decision to issue the renewal permit to Appellee TechniSand, Inc. was

authorized by law, the circuit court necessarily had to interpret and apply statutory provisions of

the Sand Dune Mining Act. For this reason, Appellant contends the circuit S_ebdpc decision

denying its appeal is subject to de novo review by this Court.
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STATEMENT OF QUESTIONS INVOLVED

1. The Sand Dune Mining Act (MCL 324.63701, et. seq.) prohibits sand dune

mining in critical dune areas unless an operator falls within two limited exceptions contained in

MCL 324.63702(1). This Court has previously held that TechniSand does not qualify for either

exception contained in MCL 324.63702(1). Did the MDEQ violate its statutory authority by

issuing a renewal permit to TechniSand to mine in a critical dune area despite this 6_ebdpc

previous ruling that TechniSand does not qualify for either exception contained in MCL

324.62702(1)?

4``U\\Q^d Q^cgUbc miUc%n

4``U\\UUc Q^cgUb m^_%n

GXU 6YbSeYd 6_ebd Q^cgUbc m^_%n
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INTRODUCTION OF PARTIES

The Appellant Preserve the Dunes, Inc. !mCG7n or m4``U\\Q^dn"# is a Michigan Not For

Profit Corporation. Its corporate purpose is to promote environmental awareness and to protect

the natural resources of this state from pollution, impairment, or destruction. CG7pc members

include individuals whose economic, aesthetic, and recreational interests are adversely affected

by sand dune mining in Michigan. As a result, and because sand dunes are an important natural

resource, PTD and its members actively advocate the protection of sand dunes within Michigan.

The Appellee Michigan Department of Environmental Quality !m@78Dn" is an agency

of the State of Michigan charged with, among other things, regulating and enforcing sand dune

mining in Michigan. Under part 637 of the Michigan Natural Resources and Environmental

Protection Act !mAE8C4n"# MCL 324.63704, sand dune mining within Great Lakes sand dune

areas is prohibited without a permit issued by the MDEQ.

TechniSand, Inc. !mGUSX^YFQ^Tn"# who intervened in this matter,
1

was incorporated in the

State of Delaware in July 1991. Upon 4``U\\Q^dpc information and belief, TechniSand is

authorized to do business in the State of Michigan and conducts systematic commercial sand

mining operations within Great Lakes dune areas in Michigan under permits issued by the

MDEQ.

1
  PTD and the MDEQ allowed TechniSand to intervene by consent. See Exhibit A p. 14.
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STATEMENT OF FACTS

This Application for Leave to Appeal !m4``\YSQdY_^n" involves a sand dune located

within Hagar Township, Berrien County, Michigan, commonly known as the mAQTUQe FYdU%n

The western parcel of the AQTUQe Site contains a critical dune area, while the eastern parcel of

the AQTUQe Site contains non-critical dunes. See Preserve the Dunes v Dept of Environmental

Quality, 253 Mich App 263, 267; 655 AJ)T 263 !)'')"% It is the January 18, 2006 decision by

the MDEQ to issue a renewal permit to TechniSand to mine the critical dune area of the

AQTUQe FYdU dXQd Yc dXU ceRZUSd _V dXYc 4``\YSQdY_^%

There are several factors relevant to the proper resolution of this Application, including

the following: the statutory scheme of the Sand Dune Mining Act and its correct interpretation;

GUSX^YFQ^Tpc prior history with respect to the AQTUQe Site and, in particular, the date that

TechniSand acquired the AQTUQe Site; prior litigation between the parties involving mining by

TechniSand in the critical dune area of the AQTUQe Site; GUSX^YFQ^Tpc A_fU]RUb 4, 2005

renewal application to continue mining in the critical dune area of the AQTUQe Site; and the

circuit S_ebdpc opinion regarding the @78Dpc statutory authority (or lack dXUbU_V" to issue the

bU^UgQ\ `Ub]Yd d_ GUSX^YFQ^T%

a. Statutory Scheme

Part 637 of AE8C4# MCL 324.63701 et seq., the Sand Dune Mining Act !mF7@4n"#

regulates sand dune mining within Great Lakes sand dune areas. Section 63704 of the SDMA

prohibits an operator from mining sand in a Great Lakes sand dune area without first obtaining a

`Ub]Yd V_b ceSX QSdYfYdi Vb_] dXU @78D% See@6? *)+%-*.'+.

Mining in non-critical dune areas is ceRZUSd to general permitting requirements under

AE8C4 and the SDMA, while mining in critical dune areas is ceRZUSd to additional, special

permitting requirements because of their unique and fragile status. See MCL 324.35301 et seq.
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In section 35302, the legislature detailed the importance of critical dune areas to the State of

Michigan:

(a) The critical dune areas of this state are a unique,

irreplaceable, and fragile resource that provides significant

recreational, economic, scientific, geological, scenic,

botanical, educational, agricultural, and ecological benefits

to the people of this state and to people from other states

and countries who visit this resource.

* * * * * *
(c) The benefits derived from alteration, industrial, residential,

commercial, agricultural, silvicultural, and residential use

of critical dune areas shall occur only when the protection

of the environment and the ecology of the critical dune

areas for the benefit of the present and future generations is

assured.  [MCL 324.35302].

As part of the legislative scheme to protect critical dune areas and give effect to the intent

of the statute, section 63702(1) of the SDMA provides heightened protections and regulations for

critical dune areas, completely prohibiting the MDEQ from issuing a sand dune mining permit

within a critical dune area unless the operator falls within one of two limited exceptions. The

two exceptions are:

(a) The operator seeks to renew or amend a sand dune mining

permit that was issued prior to July 5, 1989, subject to the

criteria and standards applicable to a renewal or amendatory

application.

(b) The operator holds a sand dune mining permit issued

pursuant to section 63704 and is seeking to amend the

mining permit to include land that is adjacent to property

the operator is permitted to mine, and prior to July 5, 1989

the operator owned the land or owned rights to mine dune

sand in the land for which the operator seeks an amended

permit.  [MCL 324.63702(1)].

According to the plain language quoted above, the MDEQ is not authorized to issue a

renewal permit to mine in a critical dune area unless the operator qualifies for the limited

exception governing the issuance of such a renewal permit in MCL 324.63702(1)(a).
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b. 8?=BGC7;G>SL 4KCHK .CLMHKR PCMB 6?LI?=M MH MB? 2;>?;N 7CM?

On July 31, 1991, TechniSand purchased the Nadeau Site from Manley Brothers of

Indiana, Inc. !m@Q^\Ui 5b_dXUbcn"% See Exhibit A at 2; see also Preserve the Dunes, Inc v Dept of

Environmental Quality, 471 Mich 508, 511; 684 NW2d 847 !)''+". At the time of the purchase,

Manley Brothers possessed a permit issued by the Department of Natural Resources !m7AEn"
2

to

mine sand from approximately 26.5 acres of non-critical dunes located in the eastern parcel of

the Nadeau Site. See Exhibit A at 2. After TechniSand purchased the Nadeau Site in 1991, the

DNR transferred (in (00)" Manley 5b_dXUbcpc mining permit to TechniSand and TechniSand

continued mining the non-critical dune areas of the Nadeau Site. See Preserve the Dunes, Inc,

471 Mich at 512.

In 1994, TechniSand applied to the DNR for an amendment of the permit. See id. In the

application, TechniSand requested permission to extend its mining operations from the non-

critical sand dune area of the Nadeau Site into the critical dune area of the Nadeau Site, to

remove seven million !.#'''#'''" tons of sand from surface operations, and to remove nine

hundred fifty thousand !0,'#'''" tons of sand from sub-surface operations on 70.54 acres of the

126.5 acre critical dune area. The DNR denied GUSX^YFQ^Tpc request to amend its permit to

mine in the critical dune area of the Nadeau Site, explaining that TechniSand did not meet the

eligibility requirements of MCL *)+%-*.')!(" because it acquired the property it sought to mine

after July 5, 1989. See id.

In 1996 TechniSand once again applied for an amendment of the permit, repeating its

request for permission to mine in critical dune area of the Nadeau Site. See id. This time,

2
  Prior to 1995, the DNR, not the MDEQ, was the State agency responsible for

regulating sand dune mining in Michigan.
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however, TechniSand made application to the MDEQ and not the DNR because the jurisdiction

for sand dune mining was transferred to the MDEQ in 1995. See id.

On November 24, 1996, despite the fact that GUSX^YFQ^Tpc request to the MDEQ was

identical to the request it made to the DNR in 1994, which the DNR denied, the MDEQ issued

the requested amended permit to TechniSand allowing it to expand its mining operations into the

critical dune area at the Nadeau Site !m(00- Nadeau Site CUb]Ydn"% See id. This 1996

permitting decision by the MDEQ became the subject of a Michigan Environmental Protection

Act claim brought by PTD against the MDEQ and TechniSand. See id.

c. Prior Litigation

In July 1998, PTD sued the MDEQ and TechniSand under the Michigan Environmental

Protection Act, MCL 324.1701 et seq. !m@8C4n"# alleging that the MDEQ violated MEPA when

it issued the 1996 Nadeau Site Permit, thereby illegally allowing TechniSand to expand its

mining operations into the Nadeau Site critical dune area. See id. at 512-13. As part of that case,

PTD alleged that TechniSand was ineligible for the Nadeau Site Permit because it did not meet

either of the two exceptions for mining in critical dune areas contained in MCL *)+%-*.')!("

and, as a result, the MDEQ violated MEPA by issuing TechniSand a permit to mine in a critical

dune area. See id. The trial court ruled that the @78Dpc permitting decision did not violate

MEPA. See id. Qd ,(*% CG7 Q``UQ\UT dXU dbYQ\ S_ebdpc TUSYcY_^ d_ dXYc 6_ebd%

In a published opinion, Preserve the Dunes, Inc v Dept of Environmental Quality, 253

Mich App 263; 655 NW2d 263 !)'')" (hereinafter mPTD In"# this Court reversed and remanded

the trial S_ebdpc TUSYcY_^lVY^TY^W for PTD on its MEPA claim against the MDEQ and

TechniSand. See generally PTD I, 253 Mich App 263. In its holding, this Court concluded

mthat TechniSand did not qualify for an exception to the prohibition on sand dune mining

in critical dune areas under MCLA 324.63702. Accordingly, the DEQ was not authorized
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to amend the permit to allow TechniSand to mine in critical dune areas%n Id. at 291. The

@78D Q^T GUSX^YFQ^T Q``UQ\UT dXYc 6_ebdpc TUSYcY_^ d_ dXU @YSXYWQ^ Fe`bU]U 6_ebd%

On appeal, the @YSXYWQ^ Fe`bU]U Court (in a 4 to 3 decision) reversed this 6_ebdpc

decision in PTD I and bU]Q^TUT the case. See Preserve the Dunes, Inc v Dept of Environmental

Quality, 471 Mich 508; 684 NW2d 847 (2004) (hereinafter mPTD IIn"% The Fe`bU]U Court

found that m@8C4 affords no basis for judicial review of QWU^Si decisions under MCL

324.63702(1) because that Y^aeYbi is outside the purview of @8C4%n PTD II, 471 Mich at 524.

Because CG7 Rb_eWXd its SXQ\\U^WU of the @78Dpc `Ub]YddY^W decision ]_bU than nineteen

]_^dXc after the MDEQ issued TechniSand the 1996 Nadeau Site CUb]Yd (and since @8C4

could not be used to review the @78Dpc decision), the Fe`bU]U Court held that CG7pc

SXQ\\U^WU to the @78Dpc decision was dY]U barred under either the Revised Judicature 4Sd

!mE=4n" _b dXU 4T]Y^YcdbQdYfU Cb_SUTebUc 4Sd !m4C4n"% See id.

<]`_bdQ^d\i# because the Fe`bU]U Court reached its decision on procedural statute of

\Y]YdQdY_^c Wb_e^Tc# ^_dXY^W in the Fe`bU]U 6_ebdpc opinion reversed the Court of 4``UQ\cp

substantive factual TUdUb]Y^QdY_^ mdXQd TechniSand did not aeQ\YVi for an exception to the

prohibition on sand dune ]Y^Y^W in critical dune areas under MCL 324.63702. 4SS_bTY^W\i# the

DEQ was not authorized to Q]U^T the `Ub]Yd to allow TechniSand to ]Y^U in critical dune

QbUQc%n PTD I# ),* @YSX 4`` Qd )0(%

d. 8?=BGC7;G>SL )IIEC=;MCHG MH 6?G?P MB? 2;>?;N 7CM? 4?KFCM

4 sand dune ]Y^Y^W `Ub]Yd issued Ri the MDEQ is valid for _^\i five iUQbc% See MCL

324.63708. The F7@4 provides a holder of a sand dune ]Y^Y^W `Ub]Yd an _``_bde^Ydi to Q``\i

for renewal of that `Ub]Yd at the end of the five iUQb period. See id. On A_fU]RUb 4, 2005,

TechniSand filed an application with the MDEQ cUU[Y^W to renew the 1996 Nadeau Site CUb]Yd

it obtained Vb_] the MDEQ, which allowed TechniSand to ]Y^U the critical dune area of the
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Nadeau Site.
3

See Record on Appeal pgs. 204-05. The MDEQ notified PTD of GUSX^YFQ^Tpc

application and allowed PTD to participate in the renewal permit process by accepting and

considering comments from attorneys representing PTD.
4

See Record on Appeal pgs. 1-4 and

12-15.

Because TechniSand was seeking a renewal of a permit to mine in the critical dune area

of the Nadeau Site, TechniSand had to qualify for the exception in MCL 324.63702(1)(a).

Otherwise, the MDEQ is without statutory authority to issue TechniSand the renewal permit to

mine in the critical dune area of the Nadeau Site. See MCL 324.63702(1)(a). Despite this

6_ebdpc previous legal and factual determination that TechniSand does not fall within the

exception provided in MCL 324.63702(1)(a), on January 18, 2006, the MDEQ, in violation of its

statutory authority, re-issued Permit No. TS-NS-107-A2 !m)''- Nadeau Site Permit EU^UgQ\n"

to TechniSand. See Record on Appeal pgs. 152-157. On February 7, 2006, PTD filed a timely

Claim of Appeal with respect to the @78Dpc decision to issue the 2006 Nadeau Site Permit

Renewal. See Exhibit A at 3.

e. *CK=NCM *HNKMSL 3ICGCHG

After extensive oral argument and supplemental briefing, on October 5, 2006, the circuit

court issued its Opinion and Order Denying CG7pc Appeal. See Exhibit A. In that Opinion, the

circuit court disagreed with CG7pc position that since the renewal sought by TechniSand

involved the critical dune area of the Nadeau Site, the MDEQ must first determine whether

TechniSand qualified for the exception found in MCL 324.63702(1)(a). See id. at 13 !mNCG7O

3
  TechniSand applied for (and received) a renewal permit in 2001.  At the time

GUSX^YFQ^T Q``\YUT V_b dXU bU^UgQ\ `Ub]Yd Y^ )''(# CG7pc Q``UQ\ _V Ydc @8C4 SXQ\\U^WU d_ dXU

1996 Nadeau Site Permit was pending before this Court.

4
  The MDEQ also accepted and considered comments from local residents. See

generally Record on Appeal.



12

argues that each time an operator applies for a renewed permit; MDEQ must necessarily

determine that _`UbQd_bpc eligibility under MCL 324.63702. This Court TYcQWbUUc%n"% Instead,

the circuit court erroneously concluded that the Michigan Supreme Court in PTD II forever

resolved the question of whether TechniSand was entitled to a permit to mine in the critical dune

area of the Nadeau Site. See id. According to the circuit court, mN_Once the eligibility question

has been satisfied, renewal is governed by MCL 324.63708!("%n Id. at 13-14. Such a ruling by

the circuit court ignores the plain language of the statute, frustrates the \UWYc\QdebUpc intent to

restrict mining in critical dune areas, misconstrues the Michigan Supreme 6_ebdpc holding in

PTD II, and contradicts this 6_ebdpc factual findings in PTD I. For all of these reasons, PTD now

VY\Uc dXYc 4``\YSQdY_^ cUU[Y^W TU ^_f_ bUfYUg _V dXU SYbSeYd S_ebdpc B`Y^Y_^ _^ dXYc YcceU%
5

5
GXUbU QbU VYfU cU`QbQdU S_]`_^U^dc d_ dXU SYbSeYd S_ebdpc B`Y^Y_^% 4d dXYc dY]U# CG7

cUU[c Q``U\\QdU bUfYUg _V _^\i dXU SYbSeYd S_ebdpc Q^Q\icYc _V cUSdY_^ <I# dXU @78Dpc CUb]YddY^W

Authority. See Exhibit A at 12-14.
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LEGAL ARGUMENT

I. RULES APPLICABLE TO THE INTERPRETATION OF STATUTORY

LANGUAGE

When interpreting a statute, the S_ebdpc primary purpose is to give effect to every single

word in an effort to discern the m\UWYc\QdYfU intent that may reasonably be inferred from the

language of the cdQdedU%n Wayne County v Wayne County Retirement Comm, 267 Mich App 230,

243; 704 NW2d 117 (2005) (citing Neal v Wilkes, 470 Mich 661, 665; 685 NW2d 648 (2004)).

Certain and unambiguous language makes judicial construction unnecessary, and leaves a court

with the duty to m]UbU\i apply the terms of the statute as written to the circumstances of the

given SQcU%n Id. (citing Turner v Auto Club Ins ,SS[N, 448 Mich 22, 27; 528 NW2d 681 (1995)).

A court should m^_d read into a clear statute that which is not within the manifest intention of the

Legislature as derived from the statute YdcU\V%n Id. at 243-44 (citing Omne Financial, Inc v

Shacks, Inc, 460 Mich 305, 311; 596 NW2d 591 (1999)). mGXU appropriate standard for

discerning if a statute is ambiguous is not whether reasonable minds could differ regarding the

meaning of the cdQdedUN#On but whether the provision in question moYbbUS_^SY\QR\i S_^V\YSdNcOp with

another provision, . . . or when it is equally susceptible to more than a single ]UQ^Y^W%pn Id.at

244 (italics in the original) (quoting Lansing Mayor v Pub Service Comm, 470 Mich 154, 166;

680 NW2d 840 (2004)). By employing this traditional standard of interpretation, mo_^\i a few

provisions are truly Q]RYWe_ecp and oQ diligent application of the rules of interpretation will

normally yield a oRUddUb#p albeit perhaps imperfect, interpretation of the \QgN%Opn Id. (quoting

Lansing Mayor v Pub Service Comm, 470 Mich 154, 166; 680 NW2d 840 (2004)).

Moreover, in extracting legislative intent from a statute, mQ court must oWYfU effect to

every word, phrase, and clause in a statute and avoid an interpretation that would render any part
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of the statute surplusage or ^eWQd_bi%pn Id. (quoting State Farm Fire & Cas Co v Old Republic

Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002)).

Working within this general framework, it becomes clear that the unambiguous language

of the statute shows a manifest intent by the legislature, under the facts and circumstances of this

case, to prohibit the MDEQ from issuing a renewal permit to TechniSand to continue mining in

the critical dune area of the Nadeau Site.

II. THE MDEQ HAD NO STATUTORY AUTHORITY TO ISSUE

TECHNISAND A RENEWAL PERMIT FOR MINING IN THE CRITICAL

DUNE AREA OF THE NADEAU SITE.

As stated earlier, sand dune mining permits, whether they allow mining in critical or non-

critical dune areas, are valid for only five years. See MCL 324.63708. If an operator seeks a

renewal of a mining permit for a non-critical dune, then MCL 324.63708 governs the @78Dpc

statutory authority to issue the renewal permit:

(1) A sand dune mining permit issued by the department is valid

for not more than 5 years. A sand dune mining permit shall be

renewed if the sand dune mining activities have been carried out in

compliance with this part, the rules promulgated under this part,

and the conditions of the sand dune mining permit issued by the

department.  [MCL 324.63708].

The MDEQ and the circuit court interpret MCL 324.63708 as mandating the renewal of

GUSX^YFQ^Tpc permit to mine in the critical dune area of the Nadeau Site because TechniSand has

(allegedly) carried out its mining activities in compliance with the rules and conditions of the

SDMA and of its original permit. See Exhibit A at 15 !mNdOXU [SDMA] requires MDEQ to renew

a sand dune mining permit when the operator complies with the statute, relevant rules and the

conditions placed on its permit. The record reveals TechniSand complied with the conditions of

its permit and therefore MDEQ was not simply authorized, but was obligated to renew the permit
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under MCL *)+%-*.'/!("%n"%
6

The unambiguous language of the statute, however, does not

allow the MDEQ to issue a renewal permit to mine in a critical dune area under MCL

324.63708 unless the MDEQ first determines compliance with MCL 324.63702(1)(a).

a. The Legislature Made its Intent to Protect Critical Sand Dunes Clear by

Requiring any Operator Seeking a Permit to Mine in a Critical Dune

Area to First Meet one of the two Exceptions in MCL 324.63702(1).

The legislature made specific findings of fact in MCL 324.35302 of NREPA with respect

to critical dune areas. See Statement of Facts p. 7. Those findings detail the importance of

critical dune areas to the State of Michigan: mSbYdYSQ\ dune areas . . . are a unique, irreplaceable,

and fragile resource that provides significant recreational, economic, scientific, geological,

scenic, botanical, educational, agricultural, and ecological RU^UVYdcn to the people who use and

visit the resource. MCL 324.35302(a). Because of the fragile nature of this resource, the

legislature determined that mining in a critical dune area shall only occur mgXU^ the protection of

the environment and the ecology of the critical dune areas for the benefit of the present and

future generations is QccebUT%n MCL 324.35302(c). To ensure critical sand dunes would survive

for future generations to enjoy, the legislature also enacted section 63702(1) of the SDMA,

which prohibits the MDEQ from issuing a permit authorizing mining in a critical dune area

6
  It is not clear to PTD how an operator that is mining in a critical dune area without

falling within one of the exceptions contained in MCL 324.63702(1), is operating in compliance

with the statute.  Even assuming (for the purposes of argument) that MCL 324.63708 governs the

renewal application, the fact that TechniSand does not qualify for either exception in MCL

324.63702(1) should render it ineligible for a renewal permit under MCL 324.63708 because

GUSX^YFQ^Tpc ]Y^Y^W _`UbQdY_^c QbU ^_d Y^ S_]`\YQ^SU gYdX dXU F7@4% GXU SYbSeYd S_ebd ]UbU\i

V_SecUT _^ GUSX^YFQ^Tpc S_]`\YQ^SU gYdX dXU S_^TYdY_^c _V Ydc `Ub]Yd Q^T TYT ^_d Q^Q\ijU

whether TechniSand was operating in compliance with the statute. See Exhibit A Qd (, !mNdOXU

record reveals TechniSand complied with the conditions of its permit and therefore MDEQ was

^_d cY]`\i QedX_bYjUT# Red gQc _R\YWQdUT d_ bU^Ug dXU `Ub]Yd e^TUb @6? *)+%-*.'/!("%n"% <V

TechniSand does not qualify for an exception in MCL 324.63702(1), then its operations are not

in compliance with the statute, and under such a scenario even MCL 324.63708 prohibits the

MDEQ from issuing a renewal permit to TechniSand.
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unless the operator falls within one of two exceptions. When it comes to a renewal permit, only

one exception to mining in a critical sand dune area potentially applies, the one contained in

MCL 324.63702(1)(a):
7

(1) Notwithstanding any other provision of this part, the

department shall not issue a sand dune mining permit

within a critical dune area as defined in part 353 after

July 5, 1989, except under either of the following

circumstances:

(a) The operator seeks to renew or amend a sand dune

mining permit that was issued prior to July 5, 1989,

subject to the criteria and standards applicable to a renewal

or amendatory application. [MCL 324.63702(1) (emphasis

added)].

Use of the phrase m^_dgYdXcdQ^TY^W any other provision of this `Qbdn by the legislature to lead off

section 63702 indicates that the provisions of section 63702 take precedence over all other

provisions of the SDMA, including section 63708.
8

In other words, if an operator such as

TechniSand wants to renew a permit to mine in a critical dune area, section 63702(1)(a) applies

to the renewal before section 63708 applies. The construction of the statute in this fashion gives

effect to the plain words of the statute and the \UWYc\QdebUpc clear intent to limit mining in critical

dune areas. Interestingly enough, this Court, the Michigan Supreme Court, and even the MDEQ

7
  TechniSand has previously admitted to the MDEQ that it does not qualify for the

exception contained in MCLA 324.63702(1)(b) with respect to this renewal application. See

December 29, 2005 letter from TechniSand to MDEQ, attached to the Record on Appeal pgs. 9-

((%!m@6? k*)+%-*.')!("!R" Yc Y^Q``\YSQR\U RUSQecU GUSX^YFQ^T Yc ^_d cUU[Y^W d_ Q]U^T dXU

`Ub]Yd%n"%

8
  In the PTD II case, the Supreme Court outlined the procedure the MDEQ must follow

for determining whether an operator is eligible for an amended permit:  first the MDEQ must

mTUdUb]Y^U dXQd Q^ Q``\YSQ^d Yc U\YWYR\U d_ Q``\i V_b Q cQ^T Te^U ]Y^Y^W `Ub]Yd Y^ Q SbYdYSQ\ Te^U

QbUQ e^TUb k -*.')!("# NQ^T dXU^O# dXU Q``\YSQ^d ]ecd Ve\VY\\ dXU bUaeYbU]U^dc _V k -*.'+%n PTD

II, 471 Mich at 515.  With respect to a renewal permit, the MDEQ must follow a similar process:

first the MDEQ must determine whether the applicant is eligible to apply for the renewal sand

Te^U ]Y^Y^W `Ub]Yd Y^ Q SbYdYSQ\ Te^U QbUQ e^TUb k -*.')!("!Q"# Q^T dXU^# dXU @78D ]ecd

TUdUb]Y^U gXUdXUb dXU bU^UgQ\ Q``\YSQdY_^ Ve\VY\\c dXU bUaeYbU]U^dc _V k -*.'/%
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all agree that MCL 324.63702(1) is the starting point for the issuance of a permit (including a

renewal) to mine in a critical dune area.

When analyzing section 63702(1) in 2002, this Court recognized that m@%6%?% 324.63702

is most logically interpreted as a prohibition of mining in critical dune areas with two

UhSU`dY_^c%n PTD I, 253 Mich App at 278. This Court expressly stated that: mgXU^ a party

seeks to mine in a critical dune area, it must first fall within one of the exceptions set forth in

MCL 324.63702. . . . If MCL 63702 is not satisfied, then mining in a critical dune area is

`b_XYRYdUT%n Id. at 278-79. The Michigan Supreme Court apparently agrees with this 6_ebdpc

analysis because it held that mNYOV an operator does not fall within one of these NcUSdY_^ -*.')!("O

limited exceptions to the SDMA ban on mining in critical dunes areas, the inquiry U^Tc%n PTD

II, 471 Mich at 515.

Furthermore, in its Response Brief on appeal to the circuit court, the MDEQ stated:

cDPMU [PM WMYTQ[[ML TQUQUO M_[MULZ QU[V a KYQ[QKIS L\UM IYMI" [PM act QTWVZMZ IU

ILLQ[QVUIS SQTQ[I[QVU \WVU [PM 2MWIY[TMU[eZ WMYTQ[ YMUM^IS I\[PVYQ[`# ;V[^Q[PZ[IULQUO

[PM V[PMY WYV]QZQVUZ VN =IY[ *'+" ^PQKP ^V\SL V[PMY^QZM YMX\QYM VUS` KVUZQLMYI[QVU VN

ZMK[QVU *'+$," [PM 2MWIY[TMU[ KIU VUS` YMUM^ WMYTQ[Z QU]VS]QUO TQUQUO QU[V a KYQ[QKIS L\UM

IYMI [PI[ ^MYM NQYZ[ QZZ\ML JMNVYM 8\S` )" %-,-#d @78Dpc Response Brief on Appeal, p. 15

(emphasis added). Despite this admission by the MDEQ, and despite the fact that the MDEQ

never issued TechniSand IU` permit prior to July 5, 1989,
9

the MDEQ inexplicably issued the

9
GXU @78D VYbcd Q]U^TUT GUSX^YFQ^Tpc `Ub]Yd d_ Q\\_g ]Y^Y^W Y^ dXU SbYdYSQ\ Te^U

area of the Nadeau Site in 1996.  The 1996 Nadeau Site Permit (as subsequently renewed in

2001) is what is up for renewal, not the permit TechniSand obtained from Manley Brothers.

Neither the permit that Manley Brothers held in 1991 nor the 1996 Nadeau Site Permit were

issued to TechniSand prior to July 5, 1989.
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2006 Nadeau Site Permit Renewal to TechniSand on January 18, 2006, in clear violation of its

statutory authority.

According to the plain language of the statute !m^_dgYdXcdQ^TY^W any other provision of

this `Qbdn" and the analysis of MCL *)+%-*.')!(" by the courts and the MDEQ, the first step in

permit approval for mining in a critical dune area, be it renewal or otherwise, is determining

whether the operator in question falls within one of the exceptions in MCL *)+%-*.')!("% If the

operator does not, then the inquiry ends. The circuit court erred when it determined that MCL

324.63708, rather than MCL *)+%-*.')!("# governed the initial question of GUSX^YFQ^Tpc

eligibility to receive the 2006 Nadeau Site Permit Renewal.

Knowing that operator eligibility under MCL *)+%-*.')!(" is the threshold determination

the MDEQ must make before it renews a permit to mine in a critical dune area, the next logical

aeUcdY_^ Yc gXUdXUb GUSX^YFQ^T aeQ\YVYUc V_b dXU UhSU`dY_^ S_^dQY^UT Y^ @6? *)+%-*.')!("!Q"%

b. TechniSand does not Qualify for the Exception Contained in MCL

324.63702(1)(a).

On November 4, 2005, TechniSand sought renewal of the 1996 Nadeau Site Permit it

obtained from the MDEQ, which allowed TechniSand, for the first time, to mine in the critical

dune area of the Nadeau Site. As previously noted, MCL *)+%-*.')!("!Q" addresses renewal

applications for mining in a critical dune area: mdXU department shall not issue a sand dune

mining permit within a critical dune area . . . after July 5, 1989, except under . . . the

following circumstance[]: !Q" The operator seeks to renew . . . a sand dune mining permit

that was issued prior to July 5, 1989N%On MCL *)+%-*.')!("!Q" (emphasis QTTUT"% Therefore,

consistent with the plain and unambiguous language of the statute, in order for the MDEQ to

have statutory authority to issue the renewal permit TechniSand was seeking, TechniSand had to

satisfy two prerequisites: !(" it had to qualify as mdXU _`UbQd_bn mentioned in the statute and !)"
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it had to seek renewal of a permit first issued to it (TechniSand) prior to July 5, 1989.

TechniSand does not meet either prerequisite; consequently, the MDEQ lacked the statutory

authority to issue the 2006 Nadeau Site Permit Renewal to Technisand.

In 2002, this Court conducted an extensive analysis of the language utilized by the

legislature in MCL 324.63702(1) and concluded that the statute was meant to only grandfather in

the particular operators who owned permits prior to July 5, 1989. See PTD I, 253 Mich App at

289 !m@%6%?% k 324.63702 can only be reasonably interpreted as a prohibition on mining in

critical dune areas, with two exceptions, which narrowly mWbQ^TVQdXUb Y^n existing _`UbQd_bc%n"%

At that time, this Court recognized that because TechniSand was not an existing operator prior to

July 5, 1989 (the important date for purposes of MCL 324.63702), it did not qualify for either of

the two narrow exceptions contained in MCL 324.63702(a) or (b). See id. at 291. The MDEQ

now claims that since TechniSand seeks a renewal (and not an amendment) of the 1996 Nadeau

Site Permit, TechniSand somehow does qualify for the exception contained in MCL

*)+%-*.')!("!Q"# Red dXYc 6_ebdpc `bUfY_ec Q^Q\icYc bUZUSdY^W dXQd QbWe]U^d gQc UhdU^cYfU1

Plaintiff argues that the DEQ lacked the authority to issue the

permit to TechniSand to mine in the critical dune area because

TechniSand did not qualify under either exception to the

prohibition set forth under M.C.L. b 324.63702(1)(a) or (b). We

agree. Because M.C.L. k 324.63702 cannot reasonably be

interpreted to mWbQ^TVQdXUb Y^n parties who did not own a permit to

mine in a critical dune area before July 5, 1989, and who did not

own land QTZQSU^d to a critical dune area and a permit to mine in

the noncritical dune area before July 5, 1989, the trial court erred

in concluding that the DEQ had statutory authority to issue the

amended permit and erred in denying plaintiff's summary

disposition motion.  [Id. at 285-86 (emphasis added)].

This Court also discussed the importance of the July 5, 1989 date referenced in the statute and

found the @78Dpc argument that the important date for mining in a critical dune area was when

dXU `Ub]Yd VYbcd YcceUT# ^_d gXU^ dXU _`UbQd_b VYbcd _RdQY^UT dXU `Ub]Yd# d_ RU TYcY^WU^e_ec1
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Specifically, the DEQ argues that c[PM important date [under

subsection 1(a)] is when the permit governing the site first

QZZ\MLd and that cG[HPM Legislature did not say that the

operator had to own the permit qualifying for amendment

under b 63702(1)(a) on a certain date or that the permit had to

be held by the original WMYTQ[[MM#d Defendants are essentially

arguing that k 63702 allows an amended permit to be granted to

the operator who held the original permit before July 5, 1989 (i.e.,

Manley Brothers) or to its successor (TechniSand).  In other words,

it is not dispositive that TechniSand did not own the mQTZQSU^d

\Q^Tn before July 5, 1989, because the original permit that

TechniSand apparently received when it was deeded the land and

sought to amend was issued to its predecessor before July 5, 1989.

. . . We find this argument disingenuous. . . . Manley Brothers

had only a permit for the noncritical dune area, and that was

the permit TechniSand purchased. . . . Manley Brothers would

not be entitled to a permit to mine in the critical dune area of

the Nadeau Expansion if it had not acquired the critical dune

area until 1991; thus, it is unclear how TechniSand, which did

not acquire the critical dune area until 1991, would be entitled.

[Id. at 286-87 (emphasis added)].

TechniSand had argued that that the term m_`UbQd_bn in the statute meant m_`UbQdY_^c#n but this

6_ebd bUZUSdUT dXQd QbWe]U^d _edbYWXd1

Apparently, TechniSand concludes that the term m_`UbQd_bn that is

used in M.C.L. k 324.63702 should be interpreted as meaning

m_`UbQdY_^c%n That is, TechniSand seems to be arguing that as

long as a particular sand mining operation existed before July

5, 1989, whether the land on which the operation is occurring

is owned by the cWMYZVUd to whom the original permit was

granted or to any successor is immaterial for the purpose of

application of the exceptions described in b 63702. We

disagree. MCL *)+%-*.'(!Z"# defines m_`UbQd_bn as mQ^ owner or

lessee of mineral rights or any other person engaged in or

preparing to engage in sand dune mining activities with respect to

mineral rights within a sand dune QbUQ%n The term m_`UbQd_bn is the

term used in M.C.L. k 324.63702, the statute at issue. TechniSand

does not explain why the term m_`UbQd_bn was used in M.C.L. k

324.63702, while the term m_`UbQdY_^n appears in other sections of

the statute where it makes contextual sense (e.g., M.C.L. k

324.63706[2], 324.63701[e]). We believe that the distinction

indicates that the Legislature meant to cOYIULNI[PMY QUd

operators, not operations; otherwise, it would have used the

term cVWMYI[QVUZ#d The Legislature is presumed to be familiar

with the rules of statutory construction, and, when promulgating
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new laws, is presumed to be aware of the consequences of its use

or omission of statutory language. [Id. at 287-88 (emphasis

added)].

Later in its holding, this Court once again emphasized that TechniSand did not qualify for either

limited exception to mining in a critical dune area:

The arguments posed by both the DEQ and TechniSand are

unpersuasive. Under the facts of this case, TechniSand did not

qualify for exception under M.C.L. b 324.63702(1)(a) or (b).

[Id. at 290 (emphasis added)].

Examining the language used in the statute, this Court found a clear intent by the legislature to

prohibit operators such as TechniSand from mining in a critical dune area:

If the Legislature had not intended to tie such expansions to

ownership, it would have used the term cVWMYI[QVUZd. instead,

it used the word cVWMYI[VYZd in M.C.L. b 324.63702 and

expressly defined the term cVWMYI[VY%n We believe that the

Legislature's choice of language was intentional. Perhaps most

significantly, if the privilege of expansion into critical dune areas

were tied to m_`UbQdY_^cn as opposed to m_`UbQd_bc#n there would

be no limit to who could obtain amendments to mine in critical

dune areas. The trial court interprets M.C.L. k 324.63702 to mean

that any operation that existed on July 5, 1989, should continue to

exist and be allowed to expand indefinitely, regardless of changes

of ownership and regardless of major changes in the scope of the

operation, even when those changes involve critical dune areas. In

other words, M.C.L. k 324.63702 would be rendered meaningless

because each new permit owner could point back to the date on

which the first operation at the site commenced and could

successfully argue that theirs was simply a continuance. This

approach completely overlooks the ownership focus of the

definition of cVWMYI[VYd and disregards the idea that existing

owners were cOYIULNI[PMYML QUd on the bases of their reliance

on the state of the old law and the right to mine in critical dune

areas.  [Id. (emphasis added)].

Finally, in conclusion, this Court once again reiterated its finding that TechniSand did not qualify

for either exception contained in MCL 324.63702(1) and, therefore, the MDEQ violated its

statutory authority by authorizing TechniSand to mine in a critical dune area:
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We also conclude that TechniSand did not qualify for an

exception to the prohibition on sand dune mining in critical

dune areas under M.C.L. b 324.63702. Accordingly, the DEQ

was not authorized to amend the permit to allow TechniSand

to mine in critical dune areas.  [Id. at 291 (emphasis added)].

Despite these clear and extensive findings from this Court, and despite the

acknowledgement from the MDEQ that it must determine compliance with MCL 324.63702(1)

before it can issue a renewal permit to TechniSand, the MDEQ continues to insist that

TechniSand qualifies to receive the renewal permit under MCL 324.63702(1)(a). Such a

position is untenable in light of this 6_ebdpc previous legal and factual determinations as set forth

above.

The circuit court, in its Opinion, found mYd significant that [this Court] was confronted [in

2002] with the question of whether TechniSand was eligible for an amended permit which would

have allowed mining in a critical sand dune for the first time, rather than a renewed permit which

would allow TechniSand to continue mining in a critical sand Te^U%n Exhibit A at 13. But such a

distinction is meaningless, because this Court held that both exceptions contained in MCL

324.63702(1) mSQ^^_d reasonably be interpreted to oWbQ^TVQdXUb Y^p parties who did not own a

permit to mine in a critical dune area before July 5, 1989, and who did not own land adjacent to a

critical dune area and a permit to mine in the non-critical dune area before July 5, (0/0%n PTD I

253 Mich App at 285. Although the prior case involved an amendment, and the current

challenge involves a renewal, both acts fall under the same statutory provision (MCL

324.63702(1)), and the same logic previously utilized by this Court applies. This 6_ebdpc

interpretation of the term m_`UbQd_bn and the importance of the July 5, 1989 date, have the same

exact same meaning regardless of whether the operator in question seeks a renewal permit or an

amended permit.
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For example, since MCL 324.63702(1)(a) applies to GUSX^YFQ^Tpc renewal application,

then logically, the analysis provided by this Court of MCL 324.63702(1)(a) of the very next

word in (1)(a), mQ]U^T#n also applies and, as this Court reasoned, in such a case, mQ^i applicant

who purchased a permit from someone who owned it before July 5, 1989, would be entitled to an

amended [in this case renewal] permit to mine in adjacent critical dune QbUQc%n Id. at 287.

Reading the statute in this manner would cause mdXU amending [in this case renewal] power of

the DEQ [to] entirely consume the prohibition on mining in critical dune QbUQc%n Id. The only

logical conclusion, and the only conclusion consistent with the statute and its intent, is that the

particular operator had to have held the permit in question prior to July 5, 1989 for it to qualify

for a renewal or amendment under (1)(a). See id. at 306-08. Such an orderly reading of MCL

*)+%-*.')!(" VYdc \_WYSQ\\i gYdX dXU \UWYc\QdebUpc `eb`_cU Y^ U^QSdY^W `Qbd -*.l^_d d_ TU`bYfU dXU

operators already existing (and with valid permits) as of July 5, 1989 of their right to

(potentially) mine in critical dune areas, but to prevent new mining in critical dune areas by new

operators.

This Court, after extensive analysis of the issue, held that mGUSX^YFQ^T did not qualify for

the exception under M.C.L. k*)+%-*.')!("!Q"N%On Id. at 290. At the time, this Court was

concerned with a proposed amendment by TechniSand, but MCL 324.63702(1)(a), by its express

terms, applies to both renewals and amendments !mNdOXU operator seeks to renew or amend a

sand dune mining `Ub]Ydn"ldXU interpretation of the term m_`UbQd_bn and the importance of the

July 5, 1989 date do not change simply because the permit is a renewal permit and not an

amended permit.

The circuit court and the MDEQ completely ignore this 6_ebdpc previous holding

regarding GUSX^YFQ^Tpc ineligibility for either exception contained in MCL 324.63702(1). For
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this reason, the circuit court erred when it determined that the distinction between an amended

permit and a renewal permit had any significance for the proper interpretation of MCL

324.63702(1)(a).

c. Nothing in the Michigan Supreme *HNKMSL Opinion 6?O?KL?> or

3MB?KPCL? +CLMNK<?> MBCL *HNKMSL Legal ;G> Factual Determination that

8?=BGC7;G> +C> Not Fall )G> +H?L Not) Within Either Exception

*HGM;CG?> CG 1*0 %$&!'%("$ # !

After this Court issued its opinion in PTD I, the Supreme Court granted the@78Dpc and

GUSX^YFQ^Tpc Application for Leave to Appeal. In PTD II, the Supreme Court reversed and

remanded this 6_ebdpc decision in PTD I, finding CG7pc MEPA challenge to the @78Dpc

permitting decision to be time-barred under the RJA or the APA.
10

See PTD II, 471 Mich at 520

!mNgOU need not decide here whether PTD's challenge to the DEQ's permit decision is governed

by the RJA or the APA because the challenge is time-barred under either statute. PTD brought

this action nineteen months after the DEQ's decision to grant TechniSand's application for an

amended permit, which far exceeds the sixty-day period allowed by the APA, MCL 24.304(1),

and the twenty-one-day period provided by MCR 7.101(B)(1), which governs appeals under

MCL 600.631 of the RJA pursuant to MCR 7.104!4"%n"% In so deciding, the Supreme Court

expressly held that m78D determinations of permit eligibility under kk 63702(1) and 63704(2)

are unrelated to whether the Q``\YSQ^dpc proposed activities on the property violate @8C4%n Id.

at 519.

Importantly, the Supreme Court made its determination on procedural, not substantive

grounds. Because the Supreme Court did not rule on the merits of the argument (i.e., whether

TechniSand qualified to receive the 1996 Nadeau Site Permit under either of the two exceptions

10
CG7pc SXQ\\U^WU d_ dXU @78Dpc TUSYcY_^ d_ YcceU dXU )''- AQTUQe FYdU CUb]Yd

EU^UgQ\ Yc ^_d Rb_eWXd Qc Q @8C4 S\QY]% <d Yc Q SXQ\\U^WU d_ dXU @78Dpc cdQded_bi QedX_bYdi

under MCL 600.631, the Revised Judicature Act.
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in MCL 324.63702(1)) and instead ruled CG7pc action was time-barred, the central question,

whether TechniSand was eligible under either exception provided in MCL 324.63702(1), went

undecided by the Supreme Court. In fact, the only court that directly decided the question at

issue in this Application, this Court in PTD I, conclusively held that TechniSand was not eligible

to receive, and the MDEQ was without authority to issue, a permit of any type to TechniSand to

mine in the critical dune area of the Nadeau Site. See PTD I, 253 Mich App at *(-%!mNgOU also

conclude that TechniSand did not qualify for an exception to the prohibition on sand dune

mining in critical dune areas under MCL k 324.63702. Accordingly, the DEQ was not

authorized to amend the permit to allow TechniSand to mine in critical dune QbUQc%n"% In order to

disturb this factual determination made by this Court in PTD I, the PTD II court would have had

to undertake an analysis of the proper interpretation of section 63702(1) and determine, based on

that analysis, that TechniSand qualified for one of the two exceptions contained therein. Instead,

the Supreme Court in PTD II decided that the statute of limitations barred the action, thereby

rendering any analysis of MCL 324.63702(1) by the Supreme Court unnecessary. As a result,

the previous factual determination by this Court that TechniSand does not qualify for either

exception contained in section 63702(1), remains good law.
11

During oral argument in the circuit court, the court questioned the continuing viability of

the PTD I holding in light of the PTD II reversal. As noted to the circuit court at the time, and

explained in depth in a supplemental brief, the Michigan Millers Mutual Ins Co v Bronson

Plating Co, 197 Mich App 482; 496 NW2d 373 (1993) case, stands for the proposition that a

11
  Indeed, the factual determination (that TechniSand does not qualify for either of the

exceptions contained in MCLA 324.63702(1)) is properly regarded as creating collateral estoppel

_^ dXQd YcceU Y^ CG7pc VQf_b% See McCoy v Cooke, 165 Mich App 662, 667; 419 NW2d 44

(1988) (holding that a plaintiff in a subsequent action may use collateral estoppel offensively to

prevent relitigation of an issue already decided in a prior proceeding).
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published opinion from the Court of Appeals which is reversed on limited grounds by the

Michigan Supreme Court, still carries precedential and/or persuasive weight in subsequent cases:

The next question is whether this Court's decision in Polkow

remains good law because it was later reversed by our Supreme

Court. . . . The Supreme Court did not, however, address the

merits of this Court's holding that the administrative mechanisms

that had come into play amounted to a mceYdn that triggered a duty

to defend, but, rather, expressly declined to review the issue and

reversed the decision on other grounds. We reject the insurers'

argument, made in a supplemental brief, that the Supreme Court's

reversal of this Court's opinion in Polkow renders the opinion of

the Court of Appeals completely without precedential value. o=ecd

as the discovery of one rotten apple in a bushel is no reason to

throw out the bushel, one overruled proposition in a case is no

reason to ignore all the other holdings appearing in that TUSYcY_^%p

[Id. at 490-91 (quoting Rouch v. Enquirer & News of Battle Creek,

Michigan, 137 Mich.App. 39, 54, n. 10, 357 N.W.2d 794 (1984),

aff'd, 427 Mich. 157, 398 N.W.2d 245 (1986))].

This Court in PTD I engaged in a complete and thorough analysis of the proper

interpretation of the language in MCL 324.63702 and its applicability to the issuance of any

permit (renewal or amended) to TechniSand to mine in a critical dune area. The Michigan

Supreme Court, in PTD II, reversed this Court on one narrow issue, the timeliness of CG7pc

challenge:

The Court of Appeals erred by treating CG7pc challenge to

GUSX^YFQ^Tpc eligibility for a permit under MCL 324.63702(1) as a

MEPA claim. Because PTD brought its claim more than nineteen

months after the DEQ issued the permit, CG7pc claim is time-

barred. We reverse the decision of the Court of Appeals on that

issue.  [PTD II, 471 Mich at 524 (emphasis added)].

As the Michigan Millers case makes clear, the Supreme 6_ebdpc reversal of the PTD I court on

the one issue it found dispositive (statute of limitations) mYc no reason to ignore all the other

holdings appearing in [the PTD IO TUSYcY_^%n Michigan Millers, 197 Mich App at 491.

Cases since Michigan Millers have admittedly questioned its reasoning on the

precedential value (although not the persuasive value) of those portions of a lower court case not
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expressly reversed by the Supreme Court. See Horace v City of Pontiac, 456 Mich 744; 575

NW2d 762 (1998); Dunn v Detroit Auto Inter-Insurance Exchange, 254 Mich App 256; 657

NW2d 153 (2003). Even these cases, however, recognize that when the Supreme Court

overrules or reverses a lower court on one issue that it finds dispositive of the case, but has left

other portions of the lower S_ebdpc findings untouched, those portions of the lower S_ebdpc

opinion still have value as persuasive authority.
12

See Horace, 456 Mich at 755 !mNw]e do,

however, recognize that the Adams and Horace panels were free to find the analysis of the public

building exception given in the Maurer opinion `UbceQcYfU%n"2 Dunn, 254 Mich App at 266

!mNQO\dX_eWX we find that Yerkovich is not precedentially binding, it can be persuasive

QedX_bYdi%n"%

A careful examination of the PTD II holding supports the proposition that this 6_ebdpc

previous determination, that TechniSand does not qualify for the exception in MCL

324.63702(1)(a), is still good law. The PTD II court stated: mGUSX^YFQ^T is lawfully entitled to

mine sand dunes in Michigan according to the DEQ permit. Whether the 78Dpc permitting

decision was oe^`bY^SY`\UTp or an oY\\UWQ\ QR_ed$VQSUp is not a determination for this Court to

make. That decision is dY]U$RQbbUT%n PTD II, 471 Mich at 521-22. The Supreme Court held

only that TechniSand was lawfully entitled to mine according to the 1996 Nadeau Site Permit

because CG7pc challenge to that particular permitting decision by the MDEQ came too late. The

Supreme Court never held that TechniSand qualified for either exception to mining in

critical sand dune areas contained in MCL 324.63702(1). The Supreme Court never even

12
  The Michigan Millers court also acknowledged that under such circumstances a case

reversed by the Michigan Supreme Court would still be persuasive authority. Id. Qd +0( !mUfU^ YV

Polkow were without precedential value, no decision from the Supreme Court exists that would

control the disposition of this issue, nor has any binding authority been handed down from this

6_ebd QVdUb dXU QT_`dY_^ _V 4T]Y^YcdbQdYfU BbTUb A_% (00'$-%n"%
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examined this issue because it found the statute of limitations argument to be dispositive of the

permitting challenge. The distinction is easy to see. In PTD II, the statute of limitations

prevented CG7pc challenge to the @78Dpc decision to issue the 1996 Nadeau Site Permit;

however, the fact that the statute of limitations prevented CG7pc challenge to the 1996 Nadeau

Site Permit does not change the ultimate fact (as found by this Court) that TechniSand does not

qualify for either exception contained in MCL *)+%-*.')!("lYd only prevented an untimely

challenge, nothing more, nothing less.

In short, despite the fact that this Court was reversed by the PTD II court on statute of

limitations grounds with respect to an untimely challenge of a permitting decision under MEPA,

this Court is the highest court to undertake an analysis of MCL 324.63702(1). In performing

that analysis this Court conclusively decided that TechniSand did not qualify for a permit

(amended or renewal) to mine in a critical dune area under either exception contained in MCL

324.63702(1). This critical portion of this 6_ebdpc reasoning was left undisturbed by the

Michigan Supreme Court in PTD II. As a consequence, this 6_ebdpc factual and legal analysis of

GUSX^YFQ^Tpc ineligibility for either exception in MCL 324.63702(1) is binding precedent upon

this Court, or at least persuasive authority on the issue.

The circuit court committed reversible error when it completely ignored the holding of

this Court in PTD I. The circuit S_ebdpc determination, that it was not bound by this 6_ebdpc

previous factual and legal conclusions as to GUSX^YFQ^Tpc ineligibility for the exception to

]Y^Y^W Y^ Q SbYdYSQ\ Te^U QbUQ S_^dQY^UT Y^ @6? *)+%-*.')!("# TYcbUWQbTc @YSXYWQ^pc cdb_^W
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respect for the principle of stare decisis.
13

See MCR 7.215(C)(2) !mNQO published opinion of the

Court of 4``UQ\c XQc `bUSUTU^dYQ\ effect under the rule of cdQbU TUSYcYc%n"2 see also Straman v

Lewis, 220 Mich App 448, +,(2 559 NW2d 405 (1997) (citing MCR 7.215(C)(2) Q^T Michigan

Millers Mutual Ins Co v Bronson Plating Co for the proposition dXQd mX_\TY^Wc of NdXU Court of

4``UQ\cO not QTTbUccUT on the merits by the Supreme Court bU]QY^ binding despite bUfUbcQ\ on

_dXUb Wb_e^TcN%On"%

d. The Legislature Specifically Provided for Challenges to Renewal

Permits Under MCL 324.63702(1).

Throughout the circuit court Q``UQ\ process, GUSX^YFQ^T bU`UQdUT\i cited the following

\Q^WeQWU from the PTD II S_ebdpc holding: mNdOXU time for SXQ\\U^WY^W GUSX^YFQ^Tpc eligibility

for Q permit is long `Qcd% GUSX^YFQ^T is \QgVe\\i entitled to mine cQ^T dunes in @YSXYWQ^

QSS_bTY^W to the DEQ `Ub]Yd%n PTD II, 471 Mich Qd 521-22. GUSX^YFQ^Tpc counsel would then

QbWeU to the effect dXQd# m<V it gQc too \QdU in 1996, it is too \QdU now, some ten iUQbc \QdUb%n While

dXQd cdQdU]U^d ]Qi be true with respect to CG7pc QRY\Ydi to SXQ\\U^WU the 1996 AQTUQe Site

Permit, it SUbdQY^\i is not true with respect to the@78Dpc =Q^eQbi 18, 2006 decision to issue the

)''- AQTUQe FYdU CUb]Yd EU^UgQ\ d_ GUSX^YFQ^T%

MCL *)+%-*.')!("!Q" c`USYVYSQ\\i QTTbUccUc the cYdeQdY_^ where, Qc here, Q^ _`UbQd_b

seeks Q bU^UgQ\ of Q permit Q\\_gY^W mining in Q SbYdYSQ\ dune QbUQ% According to this 6_ebdpc

previous Q^Q\icYc of the cdQdedU# Q^ _`UbQd_b such Qc GUSX^YFQ^T# dXQd _RdQY^UT its permit QVdUb

July 5, 1989, does not aeQ\YVi for the exception in MCL *)+%-*.')!("!Q"% By explicitly

including bU^UgQ\ permits in MCL *)+%-*.')!("!Q"# the \UWYc\QdebU c`USYVYSQ\\i S_^dU]`\QdUT

13
GXU ;_^_bQR\U CQe\ ?% @Q\_^Ui `bUcYTUT _fUb CG7pc Q``UQ\ Y^ dXU SYbSeYd S_ebd%

=eTWU @Q\_^Ui gQc dXU cQ]U ZeTWU gX_ `bUcYTUT _fUb dXU dbYQ\ S_ebd `b_SUUTY^Wc Y^ (00/ gXU^

CG7 SXQ\\U^WUT dXU @78Dpc `Ub]YddY^W TUSYcY_^ d_ YcceU dXU (00- AQTUQe FYdU CUb]Yd e^TUb

MEPA.
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that there could be an operator seeking a renewal permit to mine in a critical dune area that

would not be eligible for the renewal permit under MCL 324.63702(1)(a).
14

Although the time for challenging GUSX^YFQ^Tpc eligibility for the 1996 Nadeau Site

Permit may be long past, the time is now ripe for PTD to challenge GUSX^YFQ^Tpc eligibility for

the 2006 Nadeau Site Permit Renewal. An orderly and structured interpretation of MCL

324.63702(1)(a) mandates this result. Even the circuit court recognized this distinction for it

held: mNdOXU prior litigation resolved whether TechniSand properly
15

held an amended permit.

;UbU# dXU YcceU gQc gXUdXUb dXU `Ub]Yd cX_e\T XQfU RUU^ bU^UgUT%n Exhibit A at 14.

CONCLUSION

The MDEQ and the circuit court clearly erred when they determined that MCL

324.63708 required the MDEQ to renew GUSX^YFQ^Tpc permit to mine in the critical dune area of

the Nadeau Site because:

14
G_ X_\T _dXUbgYcU g_e\T RU d_ bU^TUb dXU g_bT mbU^Ugn Y^ @6?4 *)+%-*.')!("!Q" Q

nullity.  PTD finds itself in an almost identical situation as the appellant in the case of Citizens

Assoc of Georgetown v Simonson, 403 F2d 175 (CA D.C. 1968), where a nonprofit organization

c_eWXd ZeTYSYQ\ bUfYUg _V dXU Q\S_X_\YS RUfUbQWU S_^db_\ R_QbTpc TUSYcY_^ d_ YcceU Q bU^UgQ\

\YSU^cU% F`USYVYSQ\\i# dXU ^_^`b_VYd _bWQ^YjQdY_^ S\QY]UT mdXQd dXU 5_QbT QSdUT Y\\UWQ\\i Y^

reissuing the license by erroneously finding that the establishment was a bona fide restaurant

e^TUb ), 7%6% 6_TU kk ('*!^"# (((!W"N%On Id. at 176 n. 1.  The Simonson court found that a

SXQ\\U^WU d_ dXU R_QbTpc TUSYcY_^ d_ YcceU Q bU^UgQ\ \YSU^cU gQc dY]U\i TUc`YdU dXU VQSd dXQd dXU

restaurant had been operating under the same valid license prior to the renewal application.

Moreover, nothing in the statute or the law precludes the MDEQ from remedying (at the renewal

stage) its past error in determining that TechniSand qualified for an exception contained in MCL

324.63702(1). See Jackson v Dept of Justice, 85 Cal App 4
th

 1334, 1353 (Court of Appeal, First

7Ycd%# 7Yf )# )''(" !mbUc`_^TU^d SQ^^_d RU `bUfU^dUT Vb_] bUVecY^W d_ bU^Ug `UdYdY_^Ubpc QccQe\d

weapon permit because respondent previously countenanced the conduct it now claims to be

e^\QgVe\%n"%

15
CG7 g_e\T dQ[U YcceU gYdX dXU SYbSeYd S_ebdpc ecU _V dXU g_bT m`b_`Ub\in d_ dXU UhdU^d

Yd ceWWUcdc dXQd dXU Fe`bU]U 6_ebd ]QTU Q^i TUdUb]Y^QdY_^ QR_ed GUSX^YFQ^Tpc U\YWYRY\Ydi V_b Q^

exception in MCL 324.63702(1).  As detailed in this Application, the Supreme Court made no

such determination.
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(1) The legislature subjects mining in critical dune areas to special regulations by

prohibiting mining in critical dune areas unless an operator falls within one of the two limited

exceptions contained in MCL 324.63702(1). The m^_dgYdXcdQ^TY^W any other provision of this

QSdn language of MCL 324.63702(1) shows that the legislature intended for the MDEQ to

determine eligibility under MCL 324.63702(1) before it looked at any other provision (including

MCL 324.63708) of the SDMA;

(2) This Court has already engaged in a complete and thorough analysis of

GUSX^YFQ^Tpc eligibility for either of the exceptions to mining in critical dune areas contained in

MCL 324.63702(1) and has conclusively determined that TechniSand does not qualify for either

exception, including the exception for renewal permits contained in MCL 324.63702(1)(a);

(3) The Michigan Supreme 6_ebdpc reversal of this 6_ebdpc previous ruling on statute

of limitations grounds did not reverse or otherwise disturb this 6_ebdpc legal and factual

determination that TechniSand does not qualify for the exception in MCL 324.63702(1)(a),

which governs the issuance of renewal permits to continue mining in a critical dune area; and

(4) The legislature specifically considered that situations could arise where an

operator would apply for a renewal permit to mine in a critical dune area, but would not be

eligible to receive the renewal permit under MCL 324.63702(1)(a). In such a situation, the

@78Dpc decision to issue a renewal permit in violation of MCL 324,63702(1)(a), can be

challenged, if done so in a timely manner.

Based on the foregoing, the @78Dpc exceeded its statutory authority under MCL

324.63702(1) when it issued the 2006 Nadeau Site Permit Renewal to TechniSand on January

18, 2006, thereby allowing TechniSand to continue mining in the critical dune area of the

Nadeau Site. In addition, the circuit court erred when it upheld the @78Dpc decision on appeal.
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Both the MDEQ and the circuit court ignored the unambiguous language of the statute, the clear

intent of the legislature, and the previous holding of this Court in reaching their respective

decisions.

RELIEF REQUESTED

For the reasons stated herein, PTD respectfully requests that this Court grant its

Application for Leave to Appeal section IV !m@78Dpc Permitting 4edX_bYdin" of the circuit

S_ebdpc BSd_RUb ,# )''- B`Y^Y_^ Q^T BbTUb 7U^iY^W 4``UQ\%

7QdUT1 BSd_RUb )-# )''-

EUc`USdVe\\i ceR]YddUT#

;BA<:@4A @<??8E F6;J4EGM 4A7 6B;A ??C

By:______________________________________

>U^^UdX 6% :_\T !C++'*)"

EYSXQbT =% MUSSXY^_ !C-/'//"

;_^YW]Q^ @Y\\Ub FSXgQbdj Q^T 6_X^ ??C

6_e^cU\ V_b 4``U\\Q^d

))) A_bdX JQcXY^Wd_^ FaeQbU# FeYdU +''

?Q^cY^W# @YSXYWQ^ +/0**$(/''
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